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CONTRACTING AGAINST FRAUD 














In Dieterich v. Rice, 19% Pac. 1, de- 
cided by the Supreme Court of Wash- 
ington, it appeared that the plaintiffs 
had entered into a written contract with 
the defendant, by the terms of which 
they agreed to purchase, for a stated 
consideration, certain described lands. 
The complaint contained a number of 
allegations of gross misrepresentation 
and fraud on the part of the defendant. 
The contract in question contained the 
following clause: 


“This land is sold to second party subject 
to any and all county roads and with the 
understanding that he has personally and 
carefully inspected said premises, and is 
purchasing the same by said inspection, 
and not from any other sayings or induce- 
ments by first party or his agents, and 
there has been no other inducements other 
than recited herein, and that no changes 
or verbal agreements now or hereafter 


will be binding on either party, unless , 


reduced to writing and signed by both 
first and second parties.” 

A general demurrer was filed to the 
complaint, which was sustained by the 
trial court. It was contended by the de- 
fendant that the plaintiffs were estopped 
to urge the representations alleged as 
fraudulent by the above quoted clause 
of the contract. The Supreme Court, 
however, reversed the trial court and held 
that the complaint stated actionable fraud, 








and that the complainants were not. 


estopped to show the fraudulent nature 


of the contract by reason of the recitals | 


therein. The 


Court declared that the 


contention in question was so effectually | : r : 
' stipulation after having been advised by 


answered by the Court of Appeals of 


New York, in the case of Bridger v. Gold- . 


smith, 143 N. Y. 424, 38 N. E. 458, that 
it felt justified in quoting from it at con- 
siderable length. In that case the de- 
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fendant sold to the plaintiff his business, 
fixtures, and property, making grossly 
false and fraudulent statements as to, the 
character and value of the property and 
the extent and magnitude of the business 
to induce the purchase. The contract of 
sale was reduced to writing and executed 
under seal. It contained the following 
clause : 

“It is expressly understood and agreed 
between the parties hereto that the said 
party of the first part has not, in any 
manner or form stated, made or repre- 
sented to the said party of the second 
part, for the purpose of inducing the sale 
of the said business or the making of 
this agreement, any statements or rep- 
resentations, verbally or in writing, in 
respect to the said business, other than 
that the said party of the first part has 
been engaged in the piano business in 
the City of New York since 1867.” 

Discussing the question whether this 
clause estopped the plaintiff from assert- 
ing the fraudulent representations to 
avoid the sale, the Court said: 

“It is urged by the learned counsel 
for the defendant that, as this stipulation 
was inserted in the writing, which is un- 


-der seal and assented to by both parties, 


the action cannot be maintained. I as- 
sume that the fact that a seal was unnec- 
essarily affixed to an agreement for the 
sale of personal property cannot affect 
the rights of the parties. Every defense is 
open to either party that would have ex- 
isted in case the writing was unsealed. 
It appears that, after the negotiations had 
been completed and the agreement drawn, 
the defendant stated, in the presence of 
the plaintiff, and the counsel for both 
parties present, that he wanted a clause of 
this character inserted. The plaintiff’s 
counsel at first objected to it. The de- 
fendant’s counsel suggested that it would 
make no difference, and the plaintiff con- 
sented that it might be put in. There is 
evidence in the case tending to show that 
the plaintiff voluntarily assented to this 


his counsel that it would have the effect of 
precluding him from subsequently al- 
leging fraud in the transaction, even 
though it existed in fact. This provision 
is not a covenant in any proper sense of 
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that term. Indeed, it can scarcely be 
considered as any part of the agreement 
at all. It does not relate in any manner 
to the subject-matter of the contract. 
It was a mere statement in the nature 
of a certificate as to a fact. It did not 
relate to the property or to the terms of 
the sale or the payments, but to the ab- 
sence of all fraud from the transaction. 
The clause cannot be given any greater 
effect than if it had been written upon a 
separate paper after the execution of 
the contract and signed by the parties. 
The question now is whether it can be 
given the effect claimed for it by the 
learned counsel for the defendant to pre- 
clude the plaintiff from alleging fraud 
in the sale and pursuing in the courts the 
remedies which the law gives in such 
cases. It cannot operate by way of 
estoppel for the obvious reason that the 
statements were false to the defendant’s 
knowledge. He may, indeed, have re- 
lied upon its force and efficacy to protect 
him from the consequences of his own 
fraud, but he certainly could not have 
relied upon the truth of any statement 
in it. A mere device of the guilty party 
to a contract intended to shield himself 
from the results of his own fraud, prac- 
ticed upon the other party, cannot well be 
elevated to the dignity and importance 
of an equitable estoppel. If the clause 
has any effect whatever, it must be as a 
promise or agreement on the part of the 
plaintiff that, however grossly he may 
have been deceived and defrauded’by the 
defendant, he would never allege it 
against the transaction or complain of 
it, but would forever after hold his peace. 
It is difficult to conceive that such a clause 
could ever be suggested by a party to a 
contract, unless there was in his own 
mind at least a lingering doubt as to the 
honesty and integrity of his conduct. | 
assume that there is no authority that 
we are required to follow in support of the 
proposition that a party who has per- 
petrated a fraud upon his neighbor may, 
nevertheless, contract with him in the 
very instrument by means of which it 
was perpetrated for immunity against 
its consequences, close his mouth from 
complaining of it, and bind him never 
to seek redress. Public policy and moral- 
ity are both ignored if such an agreement 
can be given effect in a court of justice. 
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The maxim that fraud vitiates every 
transaction would no longer be the rule, 
but the exception. It could be applied 
then only in such cases as the guilty 
party neglected to protect himself from 
his fraud by means of such a stipulation. 
Such a principle would in a short time 
break down every barrier which the law 
has erected against fraudulent dealing. 

“This clause cannot be separated from 
the transaction in which it originated. 
It is tainted with the same vice and must 
share the same condemnation. As the 
chain can be no stronger than its weak- 
est link, so this clause cannot be made 
to survive the rest of the transaction as 
a shield and protection to the defendant. 

“Much of the argument in support of 
the appeal rests on the proposition that 
the defendant would not have assented 
to the sale without this clause, and, as 
the plaintiff obtained such assent only 
by acquiescing in its insertion in the 
writing, he ought not now to be permit- 
ted to question it. Without inquiring 
what the result would or ought to be 
in case this assumption was correct, it 
is sufficient to observe that no such fact 
is found, and in the sense in which the 
defendant claims it could not have been 
found from the testimony. While at the 
end of the transaction he did suggest 
that the clause should be inserted, and 
perhaps insisted upon it, yet to say that 
he would not have made the sale under 
the same circumstances without it, had 
the plaintiff refused his assent, is to as- 
sert a proposition that finds no support 
in the facts and circumstances of the 
case. No doubt the defendant wanted 
this provision in the contract, but the 
terms and conditions of the sale had been 
settled before it was suggested, and it 
was manifestly intended as a possible 
safeguard against the result of misrep- 
resentation rather than a bona fide con- 
dition of the sale.” 

The Washington Court also quotes 
from the case of J. A. Fay etc., Company 
v. Independent Lumber Company, 178 
Ala. 166, 59 So. 470, in which Court, 
passing on the sufficiency of a complaint 
in a suit to cancel and rescind a contract 
of sale, used this language: 


_ “If the complainant was fraudulently 
induced to enter into contract and to ex- 
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ecute the same, it would not, of course, 
be bound by any particular clause of 
same concluding it against setting up 
false and fraudulent representations 
within a proper * * * time. If the instru- 
ment was void for fraud in its execution, 
as alleged in the complainants’ bill, it 
was of no more binding efficacy upon 
the complainant than if it had no exist- 
ence, or were a piece of waste paper.” 

The only case mentioned by the Court 
reaching an apparent contrary conclusion 
was that of Kreshover v. Berger, 135 App. 
Div. 27, 119 N. Y. Supp. 737. That case 
however, is distinguishable from the other 
cases mentioned. In that case it was held 
that when the contract of sale provided 
that the lands were to be bought subject 
to a state of facts shown on a certain sur- 
vey, it indicated an intention to rely on 
the survey as to boundaries and possible 
encroachments and was_ inconsistent 
with a claim that the plaintiff relied up- 
on misrepresentations when making the 
contract. 

In the last mentioned case it was not 
claimed that there was any fraud in in- 
ducing the claimant to rely upon the 


survey in question. 
B. 








NOTES OF IMPORTANT DECISIONS. 





TEST FOR MENTAL INCAPACITY.—The 
Supreme Court of Iowa has recently held, in 
Graham v. Clapp, 184 N. W. 329, that the test 
of mental unsoundness involves the competency 
of a person to manage his or her property and 
business in a rational way; that unsoundness 
of mind justifying the appointment of a guar- 
dian or committee must be more than mere 
debility or impairment of memory, and that 
evidence to support a petition in incompetency 
proceedings must be clear and satisfactory. 

The opinion is worth quoting from at length: 


“Plaintiffs are the daughters of the defend- 
ant, Leonard Clapp. The petition is predicated 
on Code section 3219, which provides that a 
guardian may be appointed for a person of 
unsound mind. Since the statute is silent as 
to the indicia of mental unsoundness, we must 
Tfesort to judicial opinion and definition. It is 
hot our purpose to set out in detail either the 


proof tendered in support of the allegations of ' 
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the petition or offered by the defendant in his 
attempt to prevent the appointment of a guar- 
dian. Each case of this character is necessar- 
ily bottomed upon its own facts and upon final 
decision constitutes a weak precedent. 

“It appears that the defendant, Clapp, is a 
widower, 85 years of age; somewhat feeble in 
health, at times forgetful; weak in vision, and 
has been for many years; somewhat deaf and 
has been for twenty years past; that he some- 
times talked to himself, which has been his 
custom for many years; that during the winter 
of 1918 he suffered some from rheumatism and 
perhaps diabetes. Conceding that he is sub- 
ject to several physical and bodily infirmities 
that accompany old age, we must make answer 
to the pertinent inquiry whether these weak- 
nesses and infirmities are such to warrant a 
finding that he is unsound in mind. 


“The facts herein which disclose mental un- 
soundness and which would warrant a court 
in an appointment of a guardian of his prop- 
erty are quite meagre. His storekeeper, bank- 
er, and near neighbors. vouch for his soundness 
of mind in business and social relations. It is 
well settled that the unsoundness of mind which 
will justify guardianship must be more than 
mere debility or impairment of memory. It 
must be such as to deprive the person of ability 
to manage his estate. 

“It is not shown that any one has been at- 
tending to defendant’s business; that he ever 
drove a bad bargain: that he has ever or is 
now squandering his property, or that he has 
ever dissipated his physical, mental or financial 
resources. It is stated by some witnesses that 
he acted childish, and that he was easily in- 
fluenced. but no facts are stated upon which to 
base such conclusions. 

“Some time prior to the institution of this 
suit the defendant deeded a farm costing $7,000 
to his son Dan for a consideration of $5,600. 
A mortgage was executed by the son to the 
defendant for a balance of the purchase price 
at 5 per cent interest. Subsequently to this 
transaction the defendant on his own initiative 
eanceled this mortgage, and another contract 
was executed whereby it was agreed by the son 
that he would pay his father the equivalent of 
the interest, or the sum of $280, yearly, as long 
as he lived. The cancellation of this mortgage 
and the substitution of an unsecured contract 
may not have been the acme of wisdom on his 
part, but the defendant gave his reasons for 
so doing, and they are such as might be offered 
by a person mentally sound. It is quite appar- 
ent that the father, like many fathers, was par- 
tial to his son. But it is also quite apparent 
that this son was not a dominant inflnence in 
his life and business transactions. Furthermore 
the defendant thovght with eight daughters 
living at the time of his death the pro rata 
share of this mortgage to the children would 
be so small that it 4id not warrant the con- 
tinuation of the existerce of the mortgage. He 
anticipated trouble. It also annears that the 
old gentleman had some misanvrehension of 
the law governing the distribution of property. 
and the duties enioined upon a father toward 
male heirs, but this in itself is not an indica- 
tion of mental unsovndness. It is chargeable 
to ignorance or a mistaken notion of things. 
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“The occasional eccentric remarks of the 
defendant also cause counsel to comment, and 
it is urged as an indication of unsound mind. 
We are not so impressed. It is quite common 
for old people to say things in a manner differ- 
ent from those of the present generation. Their 
minds are reminiscent and their thoughts often 
find expression in the language of a bygone 
day. 

“The real test of mental unsoundness in- 
volves the competency of a person to manage 
his property and business affairs in a rational 
way. If judgment and reason are dethroned 
to the excent that guidance by others is neces- 
sary in his ordinary business affairs, then a 
guardian should be appointed. 

“The law of this case is well stated in Emer- 
ick v. Emerick (83 Iowa 411, 49 N. W. 1017, 
13 L. R. A. 757). See, also, Wood et al. v. 
Wood (129 Iowa 255, 105 N. W. 517), Garretson 
v. Hubbard (110 Iowa 7, 81 N W. 174). 

“The recent case of Overmyer et al. v. Over- 
myer et al. (183 N. W. 582) is stronger on the 
facts than the instant record, but it was held 
that the evidence was insufficient to show men- 
tal incapacity of an 88-year old grantor at the 
time of the execution of the deed. Evidence in 
support of a petition alleging mental unsound- 
ness must be clear and satisfactory, and not 
merely of that character which would cause 
a court to momentarily hesitate in its judg- 
ment. ; 

“Upon a careful review of this record we can- 
not say that the defendant fails to act with 
judgment and discretion in his business affairs 
or that he is unable by reason of physical re- 
trogression or mental decline to judiciously 
and personally continue to control the small 
estate which he now owns.” 








THE SPIRIT OF LAWLESSNESS.* 


One of the most quoted—and also mis- 
quoted—Proverbs of the wise Solomon 
says, as translated in the authorized ver- 
sion: ‘Where there is no vision, the people 
perish.” What Solomon actually said 
was: “Where there is no vision, the people 
cast off restraint.” The translator thus 
confused an effect with a cause. What was 
the vision to which the Wise Man referred? 
The rest of the Proverb, which is rarely 
quoted, explains: 

“Where there is no vision, the people 


cast off restraint; but he that keepeth the 
law, happy is he.” 


*The address of Hon. James M. Beck, Solici- 
tor General of the United States, before the 
American Bar Association meeting at Cincin- 
nati, August 31, 1921. This address created 
much interest and provoked much discussion 
among the lawyers who attended the meeting. 





The vision then, is the authority of law, 
and Solomon’s warning is that to which the 
great and noble founder of Pennsylvania 
many centuries later gave utterance, when 
he said: 

“That government is free to the people 
under it, where the laws rule and the peo- 
ple are a party to those laws; and all the 
rest is tyranny, oligarchy and confusion.” 

Conceding that lawlessness is not a novel 
phenomenon, has not the present age been 
characterized by an exceptional revolt 
against the authority of law? The statistics 
of our criminal courts show in recent years 
an unprecedented growth in crimes. Thus, 
in the Federal Courts, pending criminal in- 
dictments have increased from 9503 in the 
year 1912 to over 70,000 in the year 1921. 
While this abnormal increase is, in part, 
due to sumptuary legislation—for approxi- 
mately 30,000 cases now pending arise un- 
der the prohibition statutes—yet,  eliminat- 
ing these, there yet remains an increase in 
nine years of nearly 400 per cent in the 
comparatively narrow sphere of the federal 
criminal jurisdiction. I have been unable 
to get the data from the state courts; but 
the growth of crimes can be measured by 
a few illustrative statistics. Thus, the losses 
from burglaries which have been repaid by 
casualty companies have grown in amount 
from $886,000 in 1914 to over $10,000,000 
in 1920; and, in a like period, embezzle- 
ments have increased fivefold. It is notor- 
ious that the thefts from the mails and ex- 
press companies and other carriers have 
grown to enormous proportions. The hold- 
up of railroad trains is now of frequent oc- 
currence, and is not confined to the unset 
tled proportions of the country. Not only 
in the United States, but even in Europe, 
such crimes of violence are of increasing 
frequency, and a_ recent dispatch from 
Berne, under date of August 7, stated that 
the famous International Expresses of Ew 
rope were now run under a military guard. 

The streets of our cities, once reasonably 
secure from crimes of. violence, have now 
become the field of operations for the foot 
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pad and highwayman. The days of Dick 
Turpin and Jack Shepherd have returned, 
with this serious difference—that the Tur- 
pins and Shepherds of our days are not 
dependent upon the horse, but have the 
powerful automobile to facilitate their 
crimes and make sure their escape. 

In Chicago alone, 5000 automobiles were 
stolen in a single year. Once murder was 
an infrequent and abnormal crime. Today 
in our large cities it is of almost daily oc- 
currence. In New York, in 1917, there 
were 236 murders and only 67 convictions ; 
in 1918, 221, and 77 convictions. In Chi- 
cago, in 1919, there were 336, and 44 con- 
victions. 

When the crime wave was at its height 
a few years ago, the police authorities in 
more than one city confessed their impo- 
tence to impose effective restraints. Life 
and property had seemingly become almost 
as insecure as during the Middle Ages. 


As to the subtler and more _ insidious 
crimes against the political state, it is enough 
to say that graft has become a science in 
city, state and nation. Losses by such mis- 
application of public funds—piled Pelion 
on Ossa—no longer run in the millions but 
the hundreds of millions. Our city govern- 
ments are, in many instances, foul cancers 
on the body politic; and for us to boast of 
having solved the problem of self-govern- 
ment is as fatuous as for a strong man to 
exult in his health when his body is cov- 
ered with running sores. It has been es- 
timated that the annual profits from viola- 
tions of the prohibition laws have reached 
$300,000,000. Men who thus violate these 
laws for sordid gain are not likely to obey 
other laws, and the respect for law among 
all classes steadily diminishes as our people 
become familiar with, and _ tolerant to, 
wholesale criminality. Whether the moral 
and economic results overbalance this ris- 
ing wave of crime, time will tell. 





In limine, let us note the significant fact 
that this spirit of revolt against authority 
is not confined to the political state, and 





therefore its causes lie beyond that sphere 
of human action. 

Human life is governed by all manner of 
man-made laws—laws of art, of social in- 
tercourse, of literature, music, business— 
all evolved by custom and imposed by the 
collective will of society. Here we find the 
same revolt against tradition and authority. 

In music, its fundamental canons have 
been thrown aside and discord has been 
substituted for harmony as its ideal. Its 
culmination—jazz—is a musical crime. 

In the plastic arts, all the laws of form 
and the criteria of beauty have been swept 
aside by the futurists, cubists, vorticists, 
tactilists, and other «esthetic Bolsheviki. 

In poetry, where beauty of rhythm, mel- 
ody of sound and nobility of thought were 
once regarded as the true tests, we now 
have the exaltation of the grotesque and 
brutal; and hundreds of poets are feebly 
echoing the “barbaric yawp” of Walt Whit- 
man, without the redeeming merit of his 
occasional sublimity of thought. 

In commerce, the revolt is one against 
the purity of standards and the integrity of 
business morals. Who can question’ that 
this is pre-eminently the age of the sham 
and the counterfeit? Science is prostituted 
to deceive the public by cloaking the increas- 
ing deterioration in quality. The blatant 
medium of advertising has become so men- 
dacious as to defeat its own purpose. 

In the recent deflation in commodity val- 
ues, there was widespread “welching” 
among business men who had theretofore 
been classed as reputable. Of course, I 
recognize that a far greater number kept 
their contracts, even when it brought them 
to the verge of ruin. But when in the his- 
tory of American business was there such 
a volume of broken faith as a year ago? 


In the greater sphere of social life, we 
find the same revolt against the institutions 
which have the sanction of the past. Laws 
which mark the decent restraints of print, 
speech and dress have in recent decades 
been increasingly disregarded. The very 
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toundations of the great and primitive in- 
stitutions of mankind—like the family, the 
¢hurch, and the state—have been shaken. 
Nature itself is defied. Thus, the funda- 
mental difference of sex is disregarded by 
social and political movements which ig- 


nore the permanent differentiation of social’ 


function ordained by God himself. 

All these are but illustrations of the gen- 
eral revolt against the authority of the past 
—a revolt that can be measured by the 
change in the fundamental presumption of 
men with respect to the value of human ex- 
perience. In all former ages, all that was 
in the past was presumptively true, and the 
burden was upon him who sought to change 
it, Today, the human mind apparently re- 
gards the lessons of the past as presump- 
tively false—and the burden is upon him 
who seeks to invoke them. 


Of greater significance to the welfare of J 


civilization is the complete subversion dur- 
ing the World War of nearly all the in- 
ternational laws which had been slowly 
built up in a thousand years. These prin- 
ciples, as codified by the two Hague Con- 
ventions, were immediately swept aside in 
the fierce struggle for existence, and civil- 
ized man, with his liquid fire and poison gas 
and his deliberate attacks upon undefended 
cities and their women and children, waged 
war with the unrelenting ferocity of prim- 
itive times. 

Surely, this fierce war of extermination, 
which caused the loss of three hundred 
billion dollars in property and thirty mil- 
lions of human lives, did mark the “twi- 
light of civilization.” The hands on the 
dial of time had been put back—tempor- 
arily, let us hope and pray—a thousand 
years. 

Undoubtedly, there are many contribut- 
ing causes which have swollen the turbid 
tide of this world-wide revolution against 
the spirit of authority. 

Thus, the multiplicity of laws does not 
tend to develop a law-abiding spirit. This 
fact has often been noted. Thus Napoleon, 
on the eve of the 18th Brumaire, complained 





that France, with a thousand folios of law, 
was a lawless nation. Unquestionably, the 
political state suffers in authority by the 
abuse of legislation, and especially by the 
appeal to law to curb evils that are best left 
to individual conscience. 

In this age of democracy, the average in- 
dividual is too apt to recognize two con- 
stitutions, one, the constitution of the State, 
and the second, an unwritten constitution, to 
him of higher authority, under which he 
believes that no law is obligatory which he 
regards as in excess of the true powers of 
government. Of this latter spirit, the wide- 
spread violation of the prohibition law is a 
familiar illustration. 

A race of individualists obey reluctantly, 
when they obey at all, any laws which they 
regard as unreasonable or vexatious. It has 
always flourished, and the so-called “best 
people” have not been innocent. Thus near- 
ly all women are involuntary smugglers. 
They deny the authority of the state to im- 
pose a tax upon a Paquin gown. Again, 
our profession must sorrowfully confess 
that the law’s delays and laxity in adminis- 
tration breed a spirit of contempt, and too 
often invite men to take the law into their 
own hands. These causes are so familiar 
that their statement is a commonplace. 

Proceeding to deeper and less recognized 
causes, some would attribute this spirit of 
lawlessness to the rampant individualism 
which began in the eighteenth century, and 
which has steadily and naturally grown 
with the advance of democratic institutions. 
Undoubtedly, the excessive emphasis upon 
the rights of man, which marked the polit- 
ical upheaval of the close of the eighteenth 
and the beginning of the nineteenth cen- 
tury, has contributed to this malady of the 
age. Men talked, and still talk, loudly of 
their rights, but too rarely of their duties. 
And yet if we were to attribute the malady 
merely to excessive individualism, we would 
again err in mistaking a symptom for a 
cause. 

To diagnose truly this malady we must 
look to some cause that is coterminous in 
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time with the disease itself and which has 
been operative throughout civilization. We 
must look for some widespread change in 
social conditions, for man’s essential nature 
has changed but little ; and the change must, 
therefore, be of environment. 

I know of but one change in environment 
that is sufficiently widespread and deep-seat- 
ed to account adequately for this malady 
of our time. 

Beginning with the close of the eight- 
eenth century, and continuing throughout 
the nineteenth, a prodigious transformation 
has taken place in the environment of man, 
which has done more to revolutionize the 
conditions of human life than all the changes 
that had taken place in the 500,000 preced- 
ing years which science has attributed to 
man’s life on the planet. Up to the period 
of Watt’s discovery of steam vapor as a 
motive power, these conditions, so far as 
the principal facilities of life, were sub- 
stantially those of the civilization which de- 
veloped eighty centuries ago on the banks 
of the Nile and later on the Euphrates. 
Man had indeed increased his conquest over 
nature in later centuries by mechanical in- 
ventions, such as gunpowder, telescope, 
magnetic needle, printing press, spinning 
jenny, and hand loom, but the characteristic 
of all those inventions, with the exception of 
gunpowder, was that they still remained 
a subordinate auxiliary to physical strength 
and mental skill of man. In other work, 
man still dominated the machine, and there 
was still full play for his physical and men- 
tal faculties. Moreover, all the inventions 
of preceding ages, from the first fashioning 
of the flint to the spinning wheel and the 
hand-lever press, were all conquests of the 
tangible and visible forces of nature. With 
Watt’s utilization of steam vapor as a mo- 
tive power, man suddenly passed into a 
new and portentous chapter of his varied 
history. henceforth, he was to multiply 
his powers a thousandfold by the utilization 
of the invisible powers of nature—such as 
vapor and electricity. This prodigous 
change in his powers, and therefore his 
environment, has proceeded with ever-ac- 





celerating speed. Man has suddenly become 
the super-man. Like the giants of the an- 
cient fable, he has stormed the very ram; 
parts of Divine power, or, like Prometheus, 
he has stolen fire of omnipotent forces from 
Heaven itself for his use. 

This almost infinite multiplication of 
human power has tended to intoxicate man, 
The lust for power has obsessed him, with; 
out regard to whether it be constructive or 
destructive. He consumes the treasures of 
the earth faster than it produces them, de; 
foresting its surface and disemboweling its 
hidden wealth. As he feverishly multiplied 
the things he desired, even more feverishly 
he multiplied his wants. To gain these, he 
sought the congested centers of human life, 
And while the world, as a whole, is not 
over-populated, the leading countries of 
civilization were subjected to this tremen- 
dous pressure. Europe, which, at the be- 
ginning of the nineteenth century, barely, 
numbered 100,000,000 people, suddenly 
grew nearly fivefold. Millions left the 
farms to gather into the cities to exploit 
their new and seemingly easy conquest over 
nature. In our own country, as recently 
as 1880, only 15 per cent of our people 
were crowded in the cities, 85 per cent re- 
mained upon the farms and still followed 
that occupation, which, of all occupations; 
still preserves, in its integrity, the domi- 
nance of human labor over the machine. 
Today, 52 per cent of our population is in 
the cities, and with many of them existence 
is both feverish and artificial. While they 
have employment, many of them do no: 
themselves work, but spend their lives in 
watching machines work. The result has 
been a minute subdivision of labor that ha¢ 
denied to many workers the true signifi- 
cance and phvsical benefit of labor. 

The direct results of this excessive ten- 
dency to specialization whereby not only 
the work but the worker becomes divided 
into mere fragments, are three fold. Hob- 
son, in his work on John Ruskin, thus class- 
ifies them. In the first place. narrowness: 
due to the confinement to a single action in 
which the elements of human skill or 
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strength are largely eliminated; secondly, 
monotony, in the assimilation of man to a 
machine, whereby seemingly the machine 
dominates man and not man the machine, 
and, thirdly, irrationality, in that work be- 
came disassociated in the mind of the work- 
er with any complete or satisfying achieve- 
ment. The worker does not see the fruit 
of his travail, and can not therefore be 
truly satisfied. To spend one’s life in open- 
ing a valve to make a part of a pin is, as 
Ruskin pointed out, demoralizing in its ten- 
dencies. The clerk who only operates an 
adding machine, has little opportunity 
for self-expression. Thus, millions of men 
have lost both the opportunity for’ real 
physical exertion, the incentive to work 
in the joyous competition of skill, and 
finally the reward of work in the sense 
of achievement. 

The great indictment, therefore, of the 
present age of mechanical power is that 
it has largely destroyed the spirit of 
work. The great enigma which it pro- 
pounds to us, and which, like the riddle 
of the Sphinx, we will solve or be de- 
stroyed, is this: 

Has the increase in the potential of human 
power, through therodynamics, been accom- 
panied by a corresponding increase in the 
potential of human character? 

To this life and death question, a great 
French philosopher, Le Bon, writing in 
1910, replied that the one unmistakable 
symptom of human life was “the increas- 
ing determination in human character,” 
and a great physicist has described the 
symptom as “the progressive enfeeble- 
ment of the human will.” In a famous 
book, “Degeneration,” written at the 
close of the nineteenth century, Max Nor- 
dau, as a pathologist, explains this ten- 
dency by arguing that our complex civil- 
ization has placed too great a strain upon 
the limited nervous organization of man. 
A great financier one said of an existing 
financial condition that it was suffering 
from “undigested securities,” and, para- 
phrasing him, is it not possible that man 
is suffering from undigested achievement 





and that his salvation must lie in adapta- 
tion to a new environment, which, meas- 
ured by any standard known to science, 
is a thousand-fold greater in this year of 
grace than it was at the beginning of the 
nineteenth century. 

No one would be mad enough to urge 
such a retrogression as the abandonment 
of labor-saving machinery would involve. 
Indeed, it would be impossible; for, in 
speaking of its evils, I freely recognize 
that not only would civilization perish 
without its beneficial aid, but that every 
step forward in the history of man has 
been coincident with, and in large part 
attributable to, a new mechanical inven- 
tion. But suppose the development of 
labor-saving machinery should reach a 
stage where all human labor was elimi- 
nated, what would be the effect on man? 
The answer is contained in an experiment 
which Sir John Lubbock made with a 
tribe of ants. Originally the most vora- 
cious and militant of their species, when 
denied the opportunity for exercise and 
freed from the necessity of foraging for 
their food, in three generations they be- 
came anaemic and perished. Take from 
man the opportunity of work and the 
sense of pride in achievement and you 
have taken from him the very life of his 
existence. Robert Burns could sing as he 
drove his plowshare through the fields of 
Ayr. Today millions, who simply watch 
an automatic infallible machine, which re- 
quires neither strength nor skill, do not 
sing at their work but too many curse 
the fate, which has chained them like 
Ixion to a soulless machine. 

The evil is even greater. 

The specialization of our modern me- 
chanical civilization has caused a sub- 
mergence of the individual into the group 
or class. Man is fast ceasing to be the 
unit of human society; self-governing 
groups are becuming the new units. This 
is true of all classes of men, the employer 
as well as the employee. The true justi- 
fication for the anti-monopoly statutes, 
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including the Sherman anti-trust law, 


lies not so much in the realm of econom-. 


ics as in that of morals. With the sub- 
mergence of the individual, whether he 
be capitalist or wage earner, into a group, 
there has followed the dissipation of mor- 
al responsibility. A mass morality has 
been substituted for individual morality, 
and, unfortunately, group morality gen- 
erally intensifies the vices more than the 
virtues of man. 

Of all this, the nineteenth century, in 
its exultant pride in its conquest of the 
invisible forces, was almost blind. It not 
only accepted progress as an unmistak- 
able fact—mistaking, however, accelera- 
tion and facilitation for progress—but in 
its mad pride believed in an immutable 
law of progress which, working with the 
blind forces of machinery, would propel 
man forward. A few men, however, 
standing on the mountain ranges of hu- 
man observation, saw the future more 
clearly than did the mass. Emerson, Car- 
lyle, Ruskin, Samuel Butler, and Max 
Nordau, in the nineteenth century, and, 
in our time, Ferrero, all pointed out the 
inevitable dangers of the excessive mech- 
anization of human society. Their proph- 
ecies were unhappily as little heeded as 
those of Cassandra. 

One can see the tragedy of the time, 
as a few saw it, in comparing the first 
Locksley Hall of Alfred Tennyson, writ- 
ten in 1827, with its abiding faith in the 
“increasing purpose of the ages” and its 
roseate prophecies of the golden age when 
the “war-drum would throb no longer 
and the battle flags be furled in the Par- 
liament of Man and the Federation of 
the World,” and the later Locksley Hall, 
written 60 years later, when the great 
spiritual poet of our time gave utterance 
to the dark pessimism which flooded his 
soul: 

“Gone the cry of ‘Forward, Forward,’ lost 
within a growing gloom; 


Lost. or only heard in silence from the si- 
lence of a tomb. 





Half the marvels of my morning, triumphs 
over time and space, 

Staled by frequence, shrunk by usage, into 
commonest commonplace! 

Evolution ever climbing after some ideal 
good, 

And Reversion ever dragging Evolution in 
the mud. 

Is it well that while we range with Science, 
glorying in the Time, 

City children soak and blacken soul and 
sense in city slime?” 

I must seem to be unduly pessimistic. 
I fear that this is the case with most men 
who, like Dante, have crossed their fifti- 
eth year and find themselves in a “dark 
and sombre wood.” You will probably 
subject me to the additional reproach 
that I suggest no remedy. ‘There are 
many palliatives for the evils which I 
have discussed. ‘To rekindle in men the 
love of work for work’s sake and the 
spirit of discipline, which the lost sense 
of human solidarity once inspired, would 
do much to solve the problem, for work 
is the greatest moral force in the world. 
sut I must frankly add that I have neith- 
er the time nor the qualifications to dis- 
cuss the solution of this grave problem. 

If we of this generation can only rec- 
ognize that the evil exists, then the sit- 
uation is not past remedy; for man has 
never yet found himself in a blind alley 
of negation. He is still “captain of his 
soul and the master of his fate,” and, to 
me, the most encouraging sign of the 
times is the persistent evidence of con- 
temporary literature that thoughtful men 
now recognize that much of our boasted 
progress was as unreal as a_ rainbow. 
While the temper of the times seems for 
the moment pessimistic, it merely marks 
the recognition of man of an abyss whose 
existence he barely suspected but over 
which his indomitable courage will yet 
carry him. 

But what can the law and our profes- 
sion do in this warfare against the blind 
forces of nature. 

It is easy to exaggerate the value of 
all political institutions ; for they are gen- 
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erally on the surface of human life and 
do not reach down to the deep undercur- 
rents of human nature. But the law can 
do something to protect the soul of man 
from destruction by the soulless machine. 

It can defend the spirit of individual- 
ism. It must champion the human soul 
in its God-given right to exercise freely 
the faculties of mind and body. We must 
defend the right to work against those 
who would either destroy or degrade it. 
We must defend the right of every man 
not only to join with others in protect- 
ing his interests, whether he is a brain 
worker or a hand worker—for without 
the right of combination the individual 
would often be the victim of giant forces 
—but we must vindicate the equal right 
of an individual, if he so wills, to depend 
upon his own strength. 

The tendency of group morality to 
standardize man—and thus reduce all men 
to the dead level of an average medioc- 
rity—is one that the law should combat. 
Its protection should be given to those 
of superior skill and diligence, who ask 
the due rewards of such superiority. Any 
other course to use the fine phrase of 
Thomas Jefferson in his first inaugural, is 
to “take from the mouth of labor the 
bread it has earned.” 

Of this spirit of individualism, the nob- 
lest expression is the Constitution of the 
United States. That institution has not 
wholly escaped the destructive tenden- 
cies of a mechanical age. It was framed 
at the very end of the pastoral-agricul- 
tural age and at a time when the spirit 
of individualism was in full flower. The 
hardy pioneers who, with their axes, made 
straight the pathway of an advancing 
civilization, were sturdy men who need 
not be undervalued to us of the mechan- 
ical age. The prairie schooner, which 
met the elemental forces of nature with 
the proud challenge: “Pike’s Peak or 
bust,” produced as fine a type of manhood 
as the age which travels either in Mr. 
Ford’s “flivver” or the more luxurious 
Rolls-Royce. 





The Constitution was framed in the 
period that marked the passing of the 
primitive age and the dawn of the day of 
the machine. Watt had discovered the 
potency of steam vapor as a motive pow- 
er; but its only use, as known to the fath- 
ers,’ was for pumping water out of the 
mines. When the framers of the Consti- 
tution met in high convention in Phila- 
delphia in the summer of 1787, a Connec- 
ticut Yankee, John Fitch, was then also 
working in Philadelphia upon his steam 
boat; but twenty years were to pass be- 
fore the prow of the “Clermont” was to 
part the waters of the Hudson, and near- 
ly a half century before transportation 
was to be revolutionized by the utiliza- 
tion of Watt’s invention in the locomo- 
tive. Of the wonders of the steamship, 
the railroad, the telgraphic cable, the 
wireless, the gasoline engine, and a thou- 
sand other mechanical miracles, _ the 
fathers did not even dream. 

It is not surprising that this epoch- 
making change in human power, which 
has so profoundly and destructively 
transformed social conditions, has not 
been without its effect upon the Consti- 
tution of 1787. Steam and _ electricity 
have disturbed the nice equilibrium be- 
tween the nation and the states, which 
the fathers intended to endure for all 
time. In this respect, if they could re- 
visit “the glimpses of the moon,” they 
would, in some respects, find difficulty 
in recognizing their own handiwork. 
Even Alexander Hamilton might be 
amazed in seeing that the Federal Gov- 
ernment, now one of the most powerfully 
unified states of the world, has by the di- 
rect, and especially the indirect, exercise 
of its powers so largely invaded the re- 
served powers of the states. The me- 
chanical civilization has greatly modified 
the dual character of our Government. 

If, however, in this respect, the Consti- 
tution has proven little more than a sandy 
beach, which the tidal waves of elemental 
forces have slowly eroded, yet we can 
proudly claim that in another and more 


YUM 





.. 23 


"the 

the 
y of 

the 
OW- 
ath- 

the 
isti- 
lila- 
nec- 
also 
eam 


5 to 
ear- 
tion 
iza- 
m0- 
hip, 
the 


the 





XUM 


VoL. 93 


CENTRAL LAW JOURNAL 


409 











important respect the Constitution has 
withstood the ceaseless washing of the 
waves of changing circumstances, as the 
Rock of Gibraltar itself. 

The greatest and noblest purpose of 
the Constitution was not alone to hold 
in nicest equipose the relative powers of 
the nation and the states, but also to 
maintain in the scales of justice a true 
equilibrium between the rights of govern- 
ment and the rights of an individual. It 
does not believe that the state, much less 
the caprices of a fleeting majority, is om- 
nipotent, or that it has been sanctified 
with any oil of anointing, such as was 
once assumed to give to the monarch in- 
fallibility. About the individual, the Con- 
stitution draws the solemn circle of its 
protection. It defends the integrity of 
the human soul. 





In other governments, these funda- 
mental decencies of liberty rest upon the 
conscience of the legislature. In our 
country they are part of the fundamental 
law, and, as such, enforceable by judges 
sworn to defend the integrity of the indi- 
vidual as fully as the integrity of the 
state. ‘Therefore, the greatest service 
that the Bench and Bar can render in 
combating the evils of a mechanical age 
is to defend and preserve in its full in- 
tegrity the Constitution of our fathers. 

That Constitution was their “vision.” 
And when did a nobler one ever inspire 
men in the political annals of mankind? 
Without that vision to restrain each suc- 
ceeding generation of Americans from 
the tempting excesses of political power, 
the American Commonwealth, with its 
great heterogenous democracy, might 
conceivably perish. 

Thank God, that vision still remains 
with the American people and still leads 
them to ever higher achievements, for in 
all the mad changes of a frenzied hour, 
the American people has not yet lost faith 
in or love for the Constitution of the fath- 


ers! That vision will remain with us 


hearts of the American people a conscious 
and willing acquiescence in its wisdom 
and justice. Obviously, it can have no 
inherent vigor to perpetuate itself. If it 
ceases to be of the spirit of the people, 
then the yellow parchment whereon it is 
inscribed can avail nothing. When that 
parchment was last taken from the safe 
in the State Department, the ink, in which 
it had been engrossed nearly 134 years 
ago, was found to be faded. We must 
write the compact, not with ink upon 
parchment, but with “letters of living 
light”’—to use Webster’s phrase—upon 
the hearts of our people. 

Let us, then, as its interpreters and 
guardians, and, as such, the civilian sol- 
diers of the state, do all that in us lies 
to preserve this inspired vision of the 
Fathers; for again the solemn warning 
of the wise man of old recurs to us: 

“Where there is no vision, the people 
perish ; but he that keepeth the law, happy 


is he.” 
James M. BEcK. 











HIGHWAYS—TESTIMONY AS TO SPEED 
PRIOR TO COLLISION. 





TRAYNOR v. McGILVRAY. 





200 Pac. 1056. 





(District Court of Appeal, First District, Di- 
vision 1, California. Aug. 17, 1921. Hearing 
Denied by Supreme Court, Oct. 18, 1921.) 





Testimony of witnesses as to the speed and 
manner of operation of an automobile within 
500 or 600 feet of the point of collision with 
another car a few seconds later and near enough 
to hear the sound, though they did not see the 
impact, did not relate to conditions at prior 
times and other places, so as to bring it within 
the rule against remoteness. 


RICHARDS, J. This appeal is from a judg: 
ment based upon a verdict in favor of the 
defendant in an action for damages for per- 
sonal injuries received by the plaintiff as the 
result of a collision between the automobiles 
of the respective parties, which occurred on 
the afternoon of January 18, 1917, upon the 
state highway, between Burlingame and Mill- 
brae, in San Mateo County. 
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The defendant was driving his car, a sedan, 
southward from San Francisco on his way to 
San Jose. The plaintiff was driving her car, 
also a sedan, northward from Burlingame on 
the way to San Francisco. A short distance 
ahead of her was a wagon, and just behind it 
another car, a Metz, both proceeding north- 
ward. The Metz car turned outward toward 
or upon the center of the road in order to 
pass the wagon, and the plaintiff at or about 
the same moment attempted to pass both the 
‘wagon and the Metz car. The approaching de- 
fendant first observed the wagon and the cars 
behind it when about 500 feet away, and saw 
the Metz car turn outward in its attempt to 
pass the wagon; but, according to the defend- 
ant’s assertion, did not observe the plaintiff's 
effort to pass both the Metz car and the wagon 
until so short a distance away as to render a 
collision between his own car and the car of 
the plaintiff inevitable. The testimony is quite 
conflicting as to the respective speeds and also 
as to the precise position of the automobiles 
of the respective parties at and immediately 
before the time of the collision; but the evi- 
dence is practically conclusive that at the pre- 
cise moment of collision the plaintiff’s car was 
upon the left side of the highway, and the de- 
fendant’s car was well over toward the edge of 
that side of the highway and in the dust of that 
portion thereof which was unbitumenized. The 
jury returned its verdict in favor of the defend- 
ant. 

The appeliant’s first contention upon this ap- 
peal is that the trial court committed reversible 
error in its admission in evidence of the testi- 
mony of two witnesses, Mrs. Margaret Warner 
and her daughter, Miss Elsie L. Warner, called 
by the defendant. The testimony of these two 
witnesses was to the effect that they were 
standing by the side of the highway a short 
uiscance north of Burlingame and about the 
distance of a city block away from the point 
of collision, which point, however, they were 
unable to see for the reason that there is a 
slight elevation in the road between their points 
of vision and the point of impact. They were 
near enough, however, to hear the sound of 
such impact, and their testimony to which the 
plaintiff’s objection went was to the effect that 
at the time the plaintiff passed the point where 
they were standing and went on up the incline 
in the road her car was driven very rapidly 
and, as the witnesses described it, “was run- 
ning from one side of the road to the other, 
zigzagging across the road.” The plaintiff ob- 
jected to the defendant’s offer to make this 
proof, and also objected to the witnesses’ tes- 


iumony when presented, upon the ground that 
it was too remote for the reason that it re- 
ferred to the conduct of the plaintiff and the 
, action of her car at a’ time prior to and at some 
| considerabie distance from the poipt of col- 
lision, which point was beyond the witnesses’ 
v.sions. 


\\e think that this objection was not well 
cahen. The question of the remoteness of evi- 

snee which is offered with reiation to the 
aciions and conduct of a party, particularly 
us Lo the rate of speed and method of driving 
an auiomobile just before a collision occurs, 
is Oue which rests so largely within the dis- 
creton oi the trial court that no positive rule 
upon the subject can be laid down, and for that 
reason the ruling of the trial judge as to the 
admission or rejection of that sort of evidence 
wul not be disturbed except upon a clear show- 
ing of an abuse of such discretion. 1 Wigmore 
ou. Kviaence, 514 et sey.; Olsen v. Levy, 8 Cal. 
App. 487, 97 Pac. 76; Bauhofer v. Crawford, 
16 Cal. App. 676, 117 Pac. 931; Scragg v. Sal- 
lee, 24 Cal. App. 133, 140 Pac. 706; Dilger v. 
Whittier, 33 Cal. App. 15, 164 Pac. 49. 

We do not regard it as significant that these 
witnesses did not actually see the impact of 
the machines, since they were within 500 or 
600 feet of the point of impact, which occurred 
within a iew seconds after the existence of the 
conditions which they related, and near enough 
ior the sound of the impact to reach their ears. 
Their testimony did not, therefore, relate to 
conditions at prior times and other places so 
as to bring it within the range of the cases 
which the appellant cites as supporting her 
contention. 

We find no error in this record. 

Judgment affirmed. 


Note—Admissibility of Evidence as to Rate 
of Speed Other Than at Place and Time of Ac- 
cident.—W here a boy was run down near a cul- 
vert, and defendant testified that he slowed down 
for the culvert, testimony that the machine was 
moving 25 miles an hour when 90 feet from the 
culvert was admissible; it being shown that the 
machine, after turning to avoid the boy, skidded 
across the road and hit a wire fence hard enough 
to upset a heavy fence post. La Duke v. Dexter, 
Mo. App., 202 S. W. 254 (1918). 

it was held proper to admit evidence of a 
high rate of speed of an automobile, which struck 
a crossing watchman, one and a half blocks be- 
fore reaching the place of the accident, as af- 
fording an inference with respect to its probable 
rate ot speed at the place of the accident, Davis 
v. Barnes Ala., 77 So. 612 (1917), citing as au- 
thority Louisville & N. R. Co. v. Woods, 105 Ala. 
561, 17 So. 41. 

Evidence of high speed a mile and a half or 





two miles from the place of accident was held to 





be adm 
speed : 
Mead, 

Test 
ant’s a 
of acc 
testim«¢ 
ished | 
of acc 
585 (1 

It v 
tify as 
questic 
cident, 
speed 
Ricke 


—_ 


—_— 


RECI 


Pa 
publi 
coun 
ally 
tee | 
the | 
tion 
acco 
ing 


opin 
men 
ship 
yer 

exp] 
prof 
pra 
not 

to 1 
not 

disc 
and 
giv 


nar 
was 








ed 


, =o. © 





XUM 


VoL. 93 


CENTRAL LAW JOURNAL 


411 








be admissible, there being other evidence of high 
speed at the time of the accident. Wellman v. 
Mead, Vt., 107 Atl. 396 (1919). 

Testimony as to the rate of speed of defend- 
ant’s automobile a mile before reaching the place 
of accident, was admissible where there was 
testimony that the rate of speed was not dimin- 
ished between the point in question and the place 
of accident. Tyrrell vy. Goslant, Vt., 106 Atl. 
585 (1919). 

It was held competent for a witness to tes- 
tify as to the rate of speed of the automobile in 
question four blocks from the place of the ac- 
cident, where, there was testimony to show, the 
speed was excessive. Wigginton’s Adm’r v. 
Rickert, Ky., 217 S. W. 933 (1920). 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION, COM- 
MITTEE ON PROFESSIONAL ETHICS. 


QuESTION No. 201. 





Partnership—Between lawyer and certified 
public accountant for practice of public ac- 
counting and tax report service; Profession- 
ally improper.—In the opinion of the commit- 
tee is there any professional impropriety on 
the part of a lawyer entering into the forma- 
tion of a partnership with a certified public 
accountant for the practice of public account- 
ing and tax report service? 





ANSWER No. 201. 

A majority of the Committee is of the 
opinion that the implication of the arrange- 
ment and of the question is that the partner- 
ship furnishes the legal services of the law- 
yer to its customers; they consider that such 
exploitation of professional services for the 
profit of or by those who are not entitled to 
practice law (in whatever guise cloaked) is 
not professionally proper, because it admits 
to the emoluments of the office those who are 
not entitled to its privileges or bound by its 
discipline or amenable to summary correction. 
and affords an opportunity to the layman to 
give legal advice. 





LITERARY LIBEL 





The publication of a supposedly fictitious 
narrative in good faith by a publisher of books 
was held in Corrigan v. Publishing Co., 228 
N. Y. 58, 126 N. E. 260, 10 A. L. R. 662, not 





to be a complete justification to an action for 
malicious libel contained in the book, even 
though the publisher was unaware of the ex- 
istence of the person libeled, or that the libel 
was written of and concerning any existing 
person; that is, it was held that such facts 
were no defense to the recovery of compensa- 
tory damages, but that they might prevent the 
recovery of punitive damages by disproving 
actual malice, which must be shown to recover 
such damages. The court in this case said: 
“The fact that the publisher has no actual 
intention to defame a particular man, or, in- 
deed, to injure anyone, does not prevent re- 
covery of compensatory damages by one who 
connects himself with the publication; at least, 
in the absence of some special reason for a 
positive belief that no one existed to whom 
the description answered. The question is 
not so much who was aimed at, as who was 
hit.” 


The few cases which have discussed this 
question are in conflict, but the weight of au- 
thority seems to support the rule enunciated 
in the preceding case, that the publisher’s ig- 
norance of the writer’s intention to libel, or 
of the libelous character of the article, is not 
a defense to his liability therefor. Thus, the 
publisher’s ignorance that the book contained 
libelous matter is held in Curtis v. Mussey, 6 
Gray, 261, to be no defense to an action for 
libel against a publisher of a book composed 
of the letters and speeches of a prominent man 
upon a public question, since the publisher was 
bound to know whether the publication con- 
tained libelous matter. And one who publishes 
without malice, a libelous pamphlet on a priv- 
ileged occasion, is held jointly liable with the 
writer of the pamphlet, in Smith v. Streatfield 
(1913), 3 K. B. 764, 82 L. J. K. B. N. S. 1237, 
109 L. T. N. S. 173, 29 Times L. R. 707, where 
the latter was actuated by malice; since the 
latter’s malice defeats the privilege also for 
the publisher. 


It is stated in Thompson v. Powning, 15 Nev. 
195, that proprietors of newspapers are not 
to be relieved from any liability on account 
of any ignorance, inadvertence, or thoughtless- 
ness on their part, as to matters published. 
But it was held in Smith v. Ashley, 11 Met. 
367, 45 Am. Dec. 216, that the publisher of a 
newspaper was not liable for a libelous article 
therein, where he did not know to whom the 
article applied, and supposed that it was a 
mere fancy sketch or fictitious story, although 
the writer intended the article to be libelous, 
and to apply to the plaintiff. The court said 
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that, to charge the defendant, it must be 
proved that he published the libel wrongfully 
and intentionally, and without any just cause 
or excuse. 
In the case first cited, the Court remarks: 
“Publishers cannot be so guileless as to be 
ignorant of the trade risk of injuring others 
by accidental libels. Works of fiction not in- 
frequently depict as imaginary, events in 
courts of justice or elsewhere actually drawn 
or distorted from real life. Dickens, in ‘Pick- 
wick Papers,’ has a well-known court scene of 
which Mr. Sergeant Ballantine says in his 
‘Experiences’ that Mr. Justice Gazelee ‘has 
been delivered to posterity as having presided 
at the famous trial of Bardell v. Pickwick. I 
just remember him, and he certainly was deaf.’ 
Goldwin Smith, the distinguished historian and 
publicist, said of Disraeli’s veiled attack upon 
him as the ‘Oxford professor’ in the novel 
‘Lothair’. (‘Reminiscences,’ p. 171): ‘He after- 
wards pursued me across the Atlantic, and 
tried to brand me, under a perfectly trans- 
parent pseudonym, if “Oxford professor” could 
be called a pseudonym at all, as a “social sy- 
cophant.” There is surely nothing more das- 
tardly than this mode of stabbing a reputa- 
tion.’ The power of Charles Reade’s descrip- 
tions of prison life in ‘It’s Never Too Late to 
Mend,’ and the abuses of private insane asy- 
lums in ‘Hard Cash,’ is undeniable, although 
the truth of some of his details was challenged. 
The novel of purpose, such as ‘Uncle Tom’s 
Cabin,’ often deals with incidents and individ- 
uals not wholly imaginary. Reputations may 
not be traduced with impunity, whether under 
the literary forms of a work of fiction, or in 
jest.” 








HUMOR OF THE LAW. 





A speculator on the stock exchange was sit- 
ting in a friend’s office, and during the conver- 
sation, which was mostly about stocks and 
bonds, he informed his friend that he had 
picked up a cheap thing during the winter. 

“It stood at 33 then, and yesterday it touched 
84!” he said 

“By Jove! You are lucky. What is it?” 
asked his friend. 

“A thermometer.” was the reply.—Pittsburgh 
Chronicle-Telegraph. 


“Hello, Sam! 

“Yes, sah! 
razor!” 

“Why don’t you keep out of bad company?” 
said the physician, after he had dressed the 
wound. 

“Deed I'd like to, but I ain’t got ’nuff money 
to git a divorce.” 


Got cut again, I see.” 
I done got carved up with a 





“There was a stir in court when the fair 
defendant got on the witness stand.” 

“T suppose the gentlemen of the jury slicked 
down their hair and fumbled with their neck. 
ties?” 

“Not only that, but one bailiff whispered to 
another bailiff that if he had known such a 
queen was to be about the premises he would 
have had his trousers pressed for the first time 
in seven years at the eminent risk of making 
his wife suspect he was leading a double life.” 
—Birmingham Age-Herald. 





W. J. Bryan’s father once missed several 
large hams that had been hanging in his barn 
loft. He suspected that the thief did not live 
many miles away, but he made no direct charge 
against any one; in fact, he refrained from 
mentioning his loss to a single soul. A few 
days later his neighbor called. “Say, judge,” 
said the man, “I heard you had some hams 
stole the other night.’ “Yes,” replied the 
judge very confidentially, “but don’t tell any 
one. You and I are the only ones who know 
about it.” 





A traveling salesman driving his car along 
a country road came upon a victim of a grade- 
crossing accident. The car was a complete 
wreck and its former occupant just “coming 
to.” He leaned over the injured man and shook 
him. 

“What’s the matter, brother, an accident?” 
“Yes.” 

“Did the engineer blow his whistle?” 

“No.” 

“Did anyone see it?” 

“No.” 

“Well, tell me, has the claim agent been 
around yet?” 

“No.” 

“Then, for heaven’s sake, move over ana 
let me lie down.”—Los Angeles Times. 





“Why was he pinched?” 
“His father let him use his motor ear for 








A negro who had an injured head entered a | 
doctor’s office. { 


an hour.” 
“Well?” 
“He tried to ride an hour in 15 minutes "— 
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1. Animals—Death From Serum.—In an ac- 
tion tor death of hogs vaccinated with serum 
manufactured by defendant, plaintiff, by show- 
ing that the serum was properly administered 
and that the malignant edema causing death 
developed at the piace where the serum was 
injected, established a prima facie case, which 
the defendant could rebut by showing that the 
serm had been prepared according to the ap- 
proved metnod and carefu.ly prepared and 
properly tested, bottled, sealed, and labeied, 
and that ali reasonable care had been exercised 
to exclude poisonous or deleterious matter.— 
Murphy v. Sioux Falls Serum Co., S. D., 184 
N. W. 252. 

2. Vicious Dog.—One who knowingly har- 
bors a vicious dog which, while running at 
large. frightens a team of horses lawfully on 
the highway, causing it to run away and in- 
jure the owner, who departs from a piace of 
safety to stop it, is liable to such owner, if 

from the 





his injuries resulted proximately 
dog’s act, which is for the jury; the owner 
in such circumstances not being necessarily 


guilty of contributory negligence.—Dougherty 
v. Reckler, Iowa, 184 N. W. 304. 

3 Automobiles—Duty of Driver.—It is the 
duty of the driver of an automobile, before 
turning into a crossing street, not only to look 
for cars approaching thereon, but to look in 
such an intelligent and careful manner as will 
enab!e him to see the things which a person, in 
the exercise of ordinary care and caution, for 
his own safety and the safety of others, would 
have seen under like circumstances.—Bramley 
v. Dilworth U. S. C. C. A., 274 Fed. 267. 

4.- Negligence of Driver.—Laws 1919, c. 
267, § 1, requiring automobile driver to grant 
the right of way at the street intersection to 
an automobile approaching from his right, does 
not apply where the driver to the left turns 
to his right into intersecting street as near 
the right-hand boundary of the road as pos- 
sible, as required by such statute. since in such 
case he does not interfere with the driver ap- 
proaching the intersection from his right, and 
who in approaching the intersection should be 
driving on the right-hand side of the street.— 
Mills v. Dakota Power Co., S. D., 184 N. W. 261. 

5. Bankruptcy — Composition. — Under Bank- 
tuptey Act, § 48d (Comp. St. §9632 [d]), pro- 
viding that on confirmation of a composition 
the commissions allowed a receiver or marshal 
shall not exceed one-half of 1 per centum of 
the amount to be paid creditors, and § 72 
(Comp. St. § 9656), providing that “neither the 
referee receiver, marshal, nor trustee shall in 
any form or ecuise receive, nor shall the court 
allow him, any other or further compensation 
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for his services than that expressly authorized 
and prescribed in this act,” a court is without 
power to confirm a composition which provides 
tor compensation of a receiver in a sum largely 
in excess of that prescribed in § 48d.—In re Sol 
Gross & Co., U. S. D. C., 274 Fed. 741. 

6. Form of Pleading.—Where a court of 
bankruptcy has jurisdiction of a plenary suit 
by a trustee, the fact that he proceeds by peti- 
tion as for a summary order is immaterial, if 
the parties appear and there is a full hearing 
on the merits, and in such case the proceeding 
will be treated as a plenary suit.—In re Bilers 
Music House, U. S. C. C. A., 274 Fed. 330 

7. Banks and Banking—Liability of Express 
Company.—Where a contract with an express 
company for the transmission of money pro- 
vided that it was not to be responsible for loss 
occasioned by errors or delays of its corre- 
spondents, it is not liable for loss in value of 
foreign money, caused by the delay of its cor- 
respondent in Europe. if there was such delay. 
—Sommer v. Taylor, N. Y., 190 N. Y. S. 153. 

8. Ultra Vires Contract.—A state bank 
commissioner, in behalf of the creditors of an 
insolvent state bank, brought suit against 
another bank to recover collateral pledged for 
a loan which created an indebtedness in ex- 
cess of that permitted by the statutes of the 
state, but authorized by formal action of the 
directors. Pending the suit, the directors, who 
were liable under the statute for any indebted- 
ness of the bank created by them in violation 
of law, paid to the commissioner the amount 
of the bank’s indebtedness, and took from him 
an assignment of its assets. Held, that the 
suit could no longer be maintained for their 
benefit, either in their own names or in that 
of the commissioner.—Lewis v. Fifth-Third Na- 
tional Bank of Cincinnati, U. S. C. C. A., 274 
Fed. 587. 

9. Bills and Notes—Holder in Due Course.— 
Where newly organized corporation caused 
note for purchase money of stock to be exe- 
cuted to another corporation, from whom it 
was purchasing a mill, to apply on purchase 
price of such mill, other corporation was not 
a “holder in due course,” under Negotiable In- 
struments Law, § 52, since a holder in due 
course must have acquired the note by nego- 
tiation and transfer from the payee or a prior 
indorsee, and not by issue or delivery from the 
maker.—Britton Milling Co. v. Williams, S. D., 
184 N. W. 265. 


10. Carriers of Live Stock—Negligence.— 
Having regard to the inherent nature and 
propensity of mules, the mere fact that several 
individuals of a carload got down in the car 
and suffered injuries does not authorize a find- 
ing of negligence on the part of the carrier; 








the rule of res ipsa ioquitor not applying.— 
Atlantic Coast Line R. Co. v. J. S. Carroll Mer- 
cantile Co., Ala., 89 So. 509. 


11. Champerty and Maintenance — Contract 
Between Attorney and Client.—A contract be- 
tween attorney and widow concerning an ac- 
tion by the widow as administrator against a 
railroad for damages for husband’s death held 
champertous and void, as being prepared with 
a design on part of attorney to put whole liti- 
gation and whole estate of the dead man in his 
custody and control, and to place the widow 
wholly within his power, and subject to his 
dictation, and requiring mutual consent of at- 
torney and widow to compromise with rail- 
road.—Proctor v. Louisville & N. R. Co., Ky., 
233. S. W. 736. 


12. Oommerce—Imports.—Laws Wash. 19165, 
p. 274, as supplemented by Laws 1919, p. 290, 
requiring eggs imported from foreign countries 
and offered for sale in the state to be sold as 
such, and to that end that each imported egg 
shall be marked, branded, or stamped with the 
name of the country in which it was produced, 
and that broken eggs or those offered for sale 
in other than the original form shall be simi- 
larly designated by marks on the containers 
or packages, but which exact no license fee 
and place no restrictions on dealings in or use 
of such eggs, held not unconstitutional, as im- 
posing a restraint on foreign commerce, but 
within the police power of the state, and valid 
—Amos Bird Co. v. Thompson, U. S. D. C., 274 
Fed. 702. 
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13. Interstate. — An employee, injured 
while directing the moving of a coal car from 
one point to another in a yard connected with 
the shops of a sleeping car company by which 
he was employed, was not engaged in inter- 
state commerce within Workmen’s Compensa- 
tion Law 1917, § 142, providing that such ar- 
ticle should not apply to employees so en- 
gaged. where the laws of the United States 
provide for compensation for such injury.— 
Pullman Car Lines v. Riley, Del., 114 Atl. 920. 

14. Constitutional Law—Divorce.—Code 1907, 
§ 3795, as amended by Gen. Acts 1919, p. 878. 
does not deny due process of law or equal 
protection of the law in violation of Const. 
U. S. Amend. 14, in authorizing the wife to sue 
for and obtain a divorce because of a status 
of separation and nonsupport, for which the 
husband may not have been responsible either 
as to its origin or continuation, and does not 
permit the husband to likewise sue for divorce. 
—Barrington v. Barrington, Ala., 89 So. 512. 

15. Contracts—Breach, of—Where defendant 
contracted that piaintiff, in return for raising 
the bid on land, should receive a share of 
higher bids, and the latter, after making a 
higher bid, to prevent a still higher one sold 
his own to the person intending to raise the 
bid, he is guilty of breach of contract, and 
cannot recover the stipulated share.—Jennings 
v. Jennings, N. C., 108 S. E. 340. 

16. Mutuality.—A contract requiring the 
seller to deliver goods on buyer’s order, which 
was void for want of mutuality for failure to 
obligate buyer to order such goods, became a 
valid contract on buyer’s order of the goods, 
since by ordering the goods buyer bound itself 
to accept and become liable therefor.—McCaull- 
Dinsmore Co. v. Heyler, S. D., 184 N. W. 243. 

17. Specific Performance.—Where a land 
sale contract did not make time of the essence 
in perfecting title, and no change of circum- 
Stances had occurred at the time of filing a 
release of judgment subsequent to the closing 
of title, held, that the release would cure the 
Objection as to the judgment being a lien on 
the land, in an action involving specific per- 
formance.—Joseph Loria, Inc., v. Sianton Co., 
N. Y., 190 N. Y. S. 131. 

18. Corporations — Foreign Corporations.— 
Though a sale of stock through an agent was 
Subject to approval by the company at its 
home office in another state, the negotiation 
of the contract and the acceptance of a note 
for the purchase price in Alabama constituted 
the business of selling stock therein within 
Code 1907, §§ 3651-3653, denouncing as void all 
contracts made in that state by foreign cor- 
porations without having first procured a per- 
mit by paying a franchise tax, as required by 
Code 1907, § 3647.—Langston v. Phillips, Ala., 
89 So. 523 

19. Foreclosure.—Where, in a suit by a 
bondholder to enforce a mortgage, in which all 
other bondholders were permitted to intervene, 
on recovery, the total amount due to all bond- 
holders was paid into court. such fund is not 
a common fund, but belongs to the bondhold- 
ers, severally and in proportion to thefr hold- 
ings, and where the holders of some of 
the bonds have not appeared and the bonds 
have not been found, the other bondhoiders 
have no claim to the part of the fund appor- 
tioned to them.—Brown v. Pennsylvania Canal 
Co., U. S. D. C., 274 Fed. 467. 

20. Interstate Business.—Although a for- 
eign corporation is guilty of carrying on busi- 
ness within the state without complying with 
the statutes, it is not precluded by this from 
suing in the state courts on a contract consti- 
tuting interstate business.—Lloyd Thomas Co. 
v. Grosvenor, Tenn., 233 S. W. 669. 

21. Insolvency.—Equity will not entertain 
a stockholder’s suit merely to redress fraud of 
the directors, if the fraud has produced insol- 
vency, as it should then wind up the company. 
—O’Brien v. Lashar, U. S. C. C. A.. 274 Fed. 326. 


22. Customs Duties—Contraband Articles.— 
The master of a vessel is not subject to the 
penalty imposed by Rev. St. § 2809, for bringing 
into the United States merchandise not shown 
on his manifest because of the landing from 
his vessel of smoking opium. not shown in the 
manifest, and the importation of which is pro- 























hibited by Act Feb. 9, 1909.—United States y, 
Reed, U. S. D. C., 274 Fed. 724. 

23. Divoree—Interest of State—The state 
has sufficient interest in a divorce case, re- 
gardless of lack of diligence in presenting evi- 
dence on the part of the defendant, to cause 
a decree of divorce obtained by deceit and 
wrongful acts of plaintiff's agents to be set 
aside on motion for a new trial.—Beauley y, 
Beauley, N. Y., 190 N. Y. S. 129. 

24. Easement—Easement by Implication.— 
Where the owner of an entire tract of land, 
or of two or more adjoining parcels, employs 
a part se that one derives from the other 4 
benefit or advantage of a visible, continuous, 
apparent, and permanent nature, and sells the 
parcel in favor of which the easement exists, 
such easement, being necessary to the reason- 
able enjoyment of the property granted, and 
being appurtenant to it, will pass to _ the 
grantee by implication, though not expressly 
granted, which is true, also, within certain 
limitations, as to the reservation of such an 
easement.—Garvin v. State, N. Y., 190 N. Y. & 


25. Eleectricity—Rates.—Assuming that un- 
der Rev. St. Neb. 1913, § 4954, a city is author- 
ized to contract with an electric light and 
power company concerning the rates to _ be 
charged, it cannot make a contract precluding 
it from increasing or reducing rates during the 
life of the contract, in view of § 4955, author- 
izing cities to regulate such rates and provid- 
ing that such power shall not be abridged by 
ordinance, resolution, or contract.—Central 
Power Co. v. City of Kearney, U. S. C. C. A, 
274 Fed. 253. 

26. Eminent Domain—Trespass.—A railraad 
company, entering on land outside of its right 
of way, removing soil therefrom, and causing 
a direct injury to plaintiff’s mill by blasting 
stones into the river and changing the flow of 
the water so as to drown the mi'l. is liable 
irrespective of negligence.—Louisville & N, 
Co. v. Craft, Ky., 233 S. W. 741. 

27. Value of Land.—In ascertaining the 
compensation to be given for land taken for 
uses of forest preserve district, it must be es- 
timated for the land as land with all its capa- 
bilities, and if there is timber on it, or coal, 
oil, or other minerals under the surface, they 
are to be considered so far as they affect the 
value of the land, but they cannot be valued 
separately, and it is not proper to admit evi- 
dence of what can be realized by separating 
timber from the land as personal property.— 
Forest Preserve Dist. v. Caraher, Ill., 132 N. 
E. 211 

28. Executors and Administrators—Fiduciary 
Relation.—Where a fiduciary relationship ex- 
isted between an aged widow and the executor 
of her husband's estate. the burden rested on 
the executor to show that the transaction by 
which she withdrew her renunciation of her 
husband's will and election to take under the 
tatute and deeded her rights in her husband's 
property to the executor was entered into with 
her full knowledge of its nature and effect and 
was the result of her deliberate intelligent de- 
sire, and for her benefit.—Lipscomb vy. Allen, 
Ill., 132 N. E. 206. 

29. Homestead — Mortgage. In determining 
the value of a homestead estate a prior exist- 
ing mortgage executed by both husband and 
wife should not be deducted.—First Nat. Bank 
v. Hallquist, N. D., 184 N. -W. 269. 

30. Inmsuranece—Cancellation of Policy.—An 
alleged cancellation of a policy of insurance 
on which suit is brought is an affirmative de- 
fense, and must be _ specially pleaded and 
proved, and the answer must allege the facts 
upon which the pleader relies as constituting 
ce.neellation.—Van Scoy v. National Fire Ins. 
Co., Iowa, 184 N. W. 306. 

31. Insurable Interest.—Each member of 4 
partnership has an insurable interest in the 
life of every other member, and an undertaking 
of an insurance company to pay death loss 
upon any life to surviving members of firm is 
legitimate.—Fleming v. Fleming, Iowa, 184 N. 
W. 296 

32. Military Service—Where insured was 
inducted into military service, and went to 
military camp to prepare himself for training, 
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and was granted a leave of furlough until mid- 
nignt, upouw Which he ieft the camp on an auto- 
cycie anu was kisieu in a collision with an au- 
tomobiie, tne accigene resulting in his deatn 
was not a risk of military service, within the 
meaning of a provision in the policy that sucn 
service in time of war without a permit from 
the company was not a risk assumed; a “iur- 
lough” peing a leave given to an officer or 
soldier to be “absent from service’ for a cer- 
tain time.—Atkinson v. Indiana Nat. Life Ins. 
Co., Ind., 132 N. E. 263. 

bd. AbeeUasculing s..iquors—Admissibility UL 
hvidelive.—alh prusecCulion i.0r MaKing intoOx.- 
calling saiqQuur, eaciusion of LeSltiuuony aS LO au- 
lthorsnip of letter giving tLtederai prohibition 
entLorcement olucer information as to the 10ca- 
tion OL a@ SLill neid proper as against conten- 
lion Lnut Gdelienuant was entitieua to ascertain 
Who his enemies were; the autuorsnip OF tie 





letter being lumaterial.—Benson vy. State, Ark., 
233 S. W. 8. 

o4. —asidlioser of License.—'transieree, hav- 
ing Sulu Wiusky under a relat tsquor slCelise 
lose SiX MmiUlitus, Was Not vy reasun tnerevi 
estopped Lrum aSserung tmnat the cranster, noc 
having Lech Maue IN CuMpiliahce Wilh StalUuies 


prescribing CONndILIONS precedent, was Void as 
4Baiust pubiic policy aud tur want of a legai 





consiueravi“on.—Greiu bros. Co. v. wicuain, Ala., 
sY SO. dUa. 

35. use of Automobile.—Iin proceedings hy 
the state to condemn aucomobiie tor ilega: 
transportation of prohibited liquor under Geu, 
Acts i¥i¥, Pp. 18, 8 1s, Opposeu by mortgagee 
of automobile, proot that the au.comobile has 


been used or is being used for the illegal con- 
veying o1 prOhivitea tiquor trom one point in a 
city lo another estabiisnes a prima tacie case 
shifting the burden on the mortgagee to rea- 
sonably satiusty the court that she had no no- 
tice or knowledge of the unlawful use of the 
car at the time of the execution of the mort- 
gage, and could not by the exercise of reason- 
able disigence have obtained such knowledge 
or notice thereot afterwards in time to have 
prevented such illegal use.—State v. Farley, 
Ala., 89 So. 510. 


36. Joint Adventures—Division of Profits.— 
An agreement between plaintiff, who was a 
real estate agent, and the defendant, who had 
purchased and paid for land by which eacn 
was to share one-half of the profits, construed 
in the light of existing circumstances and sub- 
sequent conduct of the parties as giving plain- 
tiff no equitable title or interest in the land 
and not to contemplate that plaintiff pay de- 
fendant anything tor an interest or that, if it 
be soid at a loss plaintiff would share therein. 
—Clark v. Muir, Ill, 132 N. EB. 193. 


37. Landlord and ‘Tenant— Description of 
Property.—w here, in an action of lorcible en- 
try and detainer, property was described in 
the compiaint by the house number, streei 
county, and state, such description, being am- 
ple to identify and locate the property, was 
sufficient, though the house had been destroyed 
by fire and only the lot remained.—Szulerecki 
v. Oppenheimer, IIL, 132 N. BE. 202. 

38. Renewal of Lease.—In a clause in a 
lease giving the tenant the option to renew on 
terms offered to another, a reserva- 





the same , 
tion to the landlord of the right to reject all 
offers did not authorize the leasing of the 


premises to another on the terms which the 
former tenant was willing to accept.—Fabacher 
v. Egan, La., 89 So. 425. 


39. Lis Pendens—Cancellation.—In view af 
Code Civ. Proc. § 435, providng for the service 
of summons on a resident defendant who is 
avoiding service, a notice to such a defendant 
of the pendency of an action affecting title to 
real estate can only be canceled, under Code 
Civ. Proc. § 1674, if the party filing the notice 
unreasonably neglects to proceed in the action, 
even though personal service of the summons 
was not made on him within 60 days after the 
filing of such notice, or publication commenced 
or service thereof made pursuant to an order 
obtained therefor, as provided by § 1670; per- 
sonal service being impossible and an order for 
service by publication not obtainable.—Shos- 
tack v. Haskell, N. Y.. 190 N. Y. S. 174. 








40. Mandamus—Public Funds.—Mandamus is 
the proper remedy to compel a county treas- 
urer, whose office has been abolished, to turn 
over to the banks appointed to perform his 
duties the money which he admits that he re- 
ceived as such officer, but which he claimed 
right to hold and disburse, under claim that the 
othee has not been abolished.—Tyrrell County 
v. Holloway, N. C., 108 S. E. 337. 

41. Master and Servant—Arising Out of Em- 
ployment.—Injury to a top cager at a coal mine 
wile following his habit of riding on the cage 
With a toaded car to the top of the tipple for 
tue purpose of dumping tne car, which he 
coulda nave reached in safety by using a stair- 
way, held to arise out of and in the course of 
luis employment within the Workmen’s Com- 
pensation Act, though in riding he violated the 
Mining Act, § 12, subd. (b), such violation be- 
ing at most contributory negligence, and not a 
departure from the scope of his employment.— 





Union Colliery Co. y. Industrial Commission, 
lll, 132 N. E. 200. 
42. Truck Driver.—A truck driver, who, 


goods for an express’ company, 
to which the truck was rented by the owner, 
iost control and ran over and kiiled a street 
laborer, was the servant of the truck owner, 
not of the express company, where he was 
hired and his services paid for by the owner, 
who directed him each day to proceed to the 
point designated by the express company, 
which merely told him where to get the goods, 
the truck being returned to the owner's garage 
at the end of each engagement, and the ex- 
press company, having no authority to select 
or discharge the chauffeur, was not liable for 
his negligence.—Charles y. Barrett, N. Y., 190 
N. Y. S. 137. 

43. Municipal Corporations—Irrevocable 
Grant of Franchise Unconstitutional.—Under 
Const. art. 6, § 12, providing that no law mak- 
ing any irrevocable grant of privilege, fran- 
chise, or immunity shall be passed, and Const. 
art. 17, § 4, providing that the exercise of the 
police power shall never be abridged so as 
to permit corporations to conduct their busi- 
ness in such manner as to infringe the equal 
rights of individuals or the general well-being 
of the state, the granting by a city of an ir- 
revocable franchise for a term of years to a 
gas company to supply gas is invalid, and since 
the city is not bound by the franchise, neither 
is the gas company.—City of Lead v. Western 
Gas & Fuel Co., 8S. D., 184 N. W. 244. 

44. Principal and Agent—Authority of Agent. 
—Where a person conducts a garage and is 
engaged in selling automobiles manufactured 
by a certain manufacturing company, the ques- 
tion whether the relation of principal and 
agent exists between the manufacturer and the 
person operating the garage will be determined 
by the terms of the Owrittes contract entered 
into by them in the absence of any act or ad- 
mission by the manufacturer that the person 
operating the garage was authorized to bind 
the manufacturer by contract in the sale of 
automobiles manufactured by the company.— 
Paiye-Detroit Motor Car Co. v. Pintado, Fla., 
89 So. 549. 

45. Railroads—Nonsuit.—Nonsuit held prop- 
erly directed, plaintiff's evidence showing that 


while hauling 


his team of mules, left unhitched and unat- 
tached, turned without apparent cause and 
went onto the railroad track about 50 feet 


away, where they were struck by a train, an 
that the train could not have been stoppe 
within the time between their turning and 
being hit.—Sasser v. Atlantic Coast Line R. R., 
N. C., 108 S. E. 337. 

46. Religious Societies—Right to Convey 
Property.—Where covenant of religious society 
provided that the property brought into the 
society by its members should become the 
property of the whole society as such, with a 
several right of use conferred on each member, 
as a member, so long as he remained a member, 
the society having dwindled to 11 members, 
and having lost much of its property, and per- 
mitted remaining property to deteriorate, had 
the right to convey its property in considera- 
tion of grantee’s agreement to support the re- 
maining members during the rest of their life- 
time.—Board of Parent Ministry v. Bohon, Ky., 
233 S. W. 721. 





¢ 
| 
| 





416 CENTRAL LAW JOURNAL 





No. 25 








47. Sales—Action for Price of Goods.—Per- 
sonal Property Law, 144, subd. 3, providing 
for an action for goods sold, but not delivered, 
if the goods cannot readily be resold for a 
reasonable price and “the provisions of § 145 
are not applicable,” refers to subd. 4 of § 145, 
and not to subd. 3, providing for ,damages 
for the non-acceptance of goods sold where 
there is an available market for the goods, 
and hence the existence of an available market 
does not defeat an action for the price.—A. 
dor & Bro. v. Schwartz, N. Y., 190 N. 

48.——-Condition Subsequent.—Where, after 
deiivery to the purchaser in the circumstances 
disclosed in the evidence, work of a substan- 
tial character remained to be done by the seller 
to put the property in a condition in which it 
would be of some use to the purchaser, it is 
a fair inference that the parties did not in- 
tend that title should pass until this work. was 
done.—Lumbry v. Kryzmarzick, N. D., 184 N. 
W. 254. 

49. Delivery.—Buyer, having failed to pay 
for goods delivered when payment therefor was 
due, was not entitled to delivery of the bal- 
ance of the goods covered by the contract.— 
The Famous Store v. Lund-Mauldin Co., Ark., 
233 S. W. 767. 

50.——““Merchantable ‘Quality.’—Under New 
York Sales of Goods Act, § 96, subd. 2, implying 
a warranty that goods are of a merchantable 
quality “merchantable quality” means a good 
enough enough delivery to pass generally un- 
der that description after full examination.— 
M’Neil & Higgins Co. v. Czarnikow-Rienda Co., 
U. S. D. C., 274 Fed. 397. 

51. Statutes—Repeal.—To effect a repeal by 
implication the later statute must be so broad 
in its scope and so clear and explicit in its 
terms as to show that it was intended to cover 
the whole subject-matter and displace the prior 
statute, or the two must be so plainly repug- 
nant and inconsistent that they cannot stand 
together, as the court will, if possible, give 
effect to both statutes, and will not presume 
that the Legislature intended a repeal.—In re 
Opinion of the Justices, Me. 114 Atl. 865. 

52. Titles.—Loc. Acts 1919, p. 211, entitled 
“An act to authorize the commissioners’ court 
of Conecuh county” to pay certain sum out of 
the county’s general fund to tax assessor for 
extra assistance in his office, but providing 








‘in the body of the act that the commissioners’ 


court “is required to pay” such sum te the as- 
sessor for such purpose, held violative of Const. 
§ 45, requiring the subject of an act to be 
clearly expressed in its title since according 
to the title the payment of the money is dis- 
eretionary, while according to the body of the 
act it is a matter of compulsion.—Watters- 
Tonge Lumber Co. v. Knox, Ala., 89 So. 497. 

53. Street Railroads—Last Clear Chance.— 
The doctrine of last clear chance implies that 
plaintiff was negligent, that through such neg- 
ligence he was in a place of peril, and that the 
motorman discovered such peril in time so 
that by the exercise of ordinary care he could 
have avoided the accident: and _ therefore 
though defendant’s motorman saw an automo- 
bile approaching the crossing, but had no way 
of knowing that the driver intended to drive 
onto the track in front of the car until he 
drove upon the track, when it was too late 
to stop the car in time to avoid the accident, 
defendant was not liable: the motorman not 
having had actual knowledge of the driver’s 
peril.—Miller v. Sioux Falls Traction System, 
S. D., 184 N. W. 233. 

54. Negligence.—While one approaching 
street car tracks in an automobile driven by 
another is bound to exercise reasonable care 
for his safety, he may trust somewhat to the 
expectation that the driver of the automobile 
will act with due regard for his own safety, 
and may assume that a street car will not ap- 
proach an intersecting street at a rate of 
speed three or four times that of the automo- 
bile without warning of its approach.—Salis- 
burv v. Boston Elevated Ry. Co.. Mass., 132 
N. E. 239. 

55. Taxation—Iilezgal Assessment.—An action 
at law may be maintained by a taxpayer 
against the tax collector for the recovery back 
of a tax illegally assessed and collected upon 








real property.—Seaboard Air Line Ry. Co. vy. 
Allen, Fla., 89 So. 555. 

56. ——Salary.—The Salary of an associate 
professor in a university is “income derived 
trom property,” within Const. Amend. 44, au- 
thorizing a tax at different rates on income de- 
rived from different classes of property, and 
hence St. 1919, c. 324, imposing an additional 
income tax, is not invalid, as applied to such 
salary, because no tax is imposed on income 
from annuities, since “property” is a word of 
large import, and includes the right to make 
contracts for labor and personal service.— 
Raymer v. Trefry, Mass., 132 N. E. 190. 

57. Velegraphs and Telephones—Commercial 
Messages.—A railroad which has legally, with- 
out the approval of the public service commis- 
sion, under Acts 1915, p. 268, purchased tele- 
graph lines upon its right of way, cannot be 
required by the Public Service Commission to 
transmit commercial messages to towns af- 
fected by the sale, under Code 1907, § 5632- 
5725, and Acts 1919, p. 1038.—Alabama Public 
Service Commission v. Louisville & N. R. Co., 
Ala., 89 So. 524 

58. Easement.—Where an easement for 
running telegraph lines along a right of way 
on a railroad was not used for 40 years, and 
during this time the telegraph company had 
accepted an exclusive lease of rights for its 
lines. and had later started condemnation pro- 
ceedings to take part of the right of way for 
its lines, the nonuser, coupled with the accept- 
ance of the lease and condemnation proceed- 
ings, sufficiently evidence an abandonment of 
the easement.—Western Union Telegraph Co. 
v. Louisville & N. R. Co., Ala., 89 So. 518. 

59. Rates—Where a state Railroad arid 
Warehouse Commissioner commenced an _ in- 
vestigation of telephone rates on its own ini- 
tiative, pending which telephone companies 
made applications for temporary increases in 
rates, which were denied by the commission, 
the telephone companies could sue in a federal 
court to enjoin enforcement of the order deny- 
ing the temporary increases, though the main 
proceeding was still pending before the com- 
mission. where it was likely to continue for a 
very considerable period of time.—Northwest- 
ern Bell Telephone Co v. Hilton, U. S. D. C., 
274 Fed. 384. 

60. Trusts—Assignment of Income.—An or- 
der by a cestui que trust of the income of a 
trust estate, directing ithe payment of future 
income “as it comes in” to S., is a mere direc- 
tion, revocable at the will of the cestui que 
trust and not an assignment of future income, 
contrary to personal property law, § 15, es- 
pecially where the cestui que trust afterward 
requested and received part of the income per- 
sonally.—In re Oakley’s Estate, N. Y., 190 N. 
2. & BST, 

61. Breach of Trust.—Where the objectors 
to an accounting by an executor and trustee 
were married daughters and a son 22 years of 
age, who had kept the books of the estate, 
and all three knew of the executor’s illegal 
investment of funds, and the litigation re- 
specting such matter, an agreement and in- 
ventory signed by them, approving his accounts 
and releasing him generally would release him 
as to such breach of trust. in the absence of 
fraud.—In re Ungrich, N. Y., 190 N. Y. S. 187. 

62. “Next of Kin.”—A deed of trust pro- 
viding that benefits for life shall go to grant- 
or’s son, and on his death without children to 
his next of kin, does not entitle his widow to 
share in the trust fund, for the use of the 
words “next of kin,” in connection with the 
phrase “in the manner and proportions directed 
by the laws of the state of New York for the 
distribution of the estates of persons dying in- 
testate,” have a controlling meaning, which ex- 
cludes the widow.—United States Trust Co. v. 
Hoyt, N. Y., 1909 N. ¥. S. 166. 

63. Waters and Water Courses—Rates.— 
Water rates fixed by a franchise to fur- 
nish water to a village and its inhabi- 
tants are controlling, and establish the 
rates to be charged, in the absence of any 
other agreement to the contrary, although con- 
tracts subsequent to the date of the franchise 
were made for limited periods during the life 
of the franchise for the same rates as those 
contained in the franchise-—Waterloo Water 
Co. v. Village of Waterloo, N. Y.. 189 N. Y. 8. 
906. 
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